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While being asked what were we expected to talk about this af-
ternoon, I answered that we may concentrate on the Handbook’s in-
troduction, since the whole text consists of sixty-four chapters cov-
ering roughly one thousand and four hundred pages. But when I
read once again the twenty pages of the Introduction I realized that
I would not be in the condition even of giving a good account of it,
given its depth and complexity.

I will then focus on three points which in my view deserve par-
ticular attention: the growth of comparative constitutional law in the
last two decades, the methodological issue and the ever-recurring
practice of transplants.

The editors correctly point out that the main factors of the
worldwide growth of constitutional comparison are due to the fall of
the Berlin Wall and other epochal events such as the end of the
Apartheid in South Africa and of the dictatorships in South America,
and, on the other hand, to the increasing interactions between courts
that frequently takes place, not only in Europe, at a continental scale.

It might be added, as a third factor, the enormous growth of
communication technologies which clearly changes our lives and
thoughts. But, apart from enumerating these factors, what it counts
more – and the editors are very conscious of it – is the fact that these
factors change the tasks of comparative constitutional lawyers.

An example might be afforded from the Italian tradition of con-
stitutional comparison, going back to the 1970s. It then consisted in
comparing the experiences of single democratic countries sharing
common constitutional principles, but whose internal organization
was very different, both for the national institutional system and for
the center/periphery relationship. This kind of comparison still
makes sense today, although the European integration on the one
hand and the worldwide expansion of democracy on the other hand
do require a fresh inquiry into such issues.

However, what is at stake is not a mere enlargement of compar-
ison. It is rather a change of its objectives and methods, departing
from the question of how the old dichotomy between a descriptive
and a prescriptive approach is likely to work in a world which has
changed so much in the last decades.



My opinion is that, apart from the epistemological fallacy of
pretending a purely neutral description of the law, such dichotomy
still maintains a function, although presupposing wholly different
challenges. These have to do with the growth of constitutionalism
beyond the Nation-State, and with the new obstacles it has met.

Against such background, while a prescriptive approach might
correspond to the quest for a universalistic order relying on the 1948
Universal Declaration of Human Rights and on further similarly in-
spired international declarations and agreements, a descriptive one
might be satisfied with the enormous increase of democratic Consti-
tutions worldwide.

However, both these perspectives fail to capture the difficulties
with which we are confronting in constitutional comparison, depart-
ing from the new divides between uniformity and difference to
which the OUP Handbook’s editors repeatedly refer in their Intro-
duction.

As for the quest for a universalistic order, it is true that the
growth of constitutional comparison is also due to the awareness that
an increasing number of common problems do affect mankind
worldwide. But we should also be aware that the related solutions
are necessarily conditioned from different legal traditions and from
further cultural and political differences. At this respect, while pay-
ing attention to the question of how rights are likely to be protected
within multicultural contexts, the OUP Handbook demonstrates an
adjourned vision of the tasks of constitutional comparison.

On the other hand, while inquiring into the processes of de-
mocratization that took place in the past decades, we need to take
into account of differences that go beyond the 20th century’s di-
chotomy between totalitarism and democracy. In particular, the so
called ‘illiberal democracies’ are to be distinguished from constitu-
tional democracies, being affected from new forms of populism that
are far from providing citizens with fundamental rights guarantees.
So far, the former do not comply with the promise of limiting politi-
cal power vis-à-vis citizens’ fundamental rights that characterizes
constitutionalism, even if such rights are formally proclaimed in con-
stitution-texts and if, contrary to totalitarian countries, representa-
tives are popularly elected.

A further challenge to comparative constitutionalism is likely to
be connected with the standardization of legal rules due to the rise
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of global markets. The issue affects prima facie scholars of private
law comparison, whose longstanding tradition has led to a common
language that appears inter alia more developed than ours. But stan-
dardization of legal rules is a crucial phenomenon of our time that
even constitutionalists should not leave aside. This is of course par-
ticularly the case when the rules at stake are contained in constitu-
tion-texts. Here the risks of standardization are even greater than
elsewhere. I refer myself to transplants such as those made in
Afghanistan and Iraq. The Constitutions approved in these countries
frequently amount to mere transplants of the Western and particu-
larly the US model, irrespective of national traditions, and of the cul-
tural and social contexts. Accordingly, in both cases the impact on
the internal stability of the country, and on international security, is
clearly negative.

The fact that whichever caution usually recommended in com-
parative constitutionalism was here left aside is a striking example of
the risks of standardization on the ground of constitutional law. This
might confirm that balancing uniformity with difference is perhaps
the most challenging issue that comparative constitutionalism is fac-
ing in our time.
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